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DRL Contempt Legislation: 
A Silver Lining For The Payor-Spouse?
Last year, Governor Como 

signed into law legislation, 
which became effective Sep-
tember 30, 2016, amending 
Domestic Relations Law (DRL) 
§ 245, eliminating the require-

ment that other enforcement 
remedies be exhausted be-
fore contempt would be found 
against the individual who 
fails to pay child support, spou-
sal support, or a combination of 
both, pursuant to a court order 
in a supreme court matrimo-
nial action. Significantly, the 
amended legislation applies to 
pendente lite support orders. 
Equally significant, the inabil-
ity to pay continues to be a de-
fense to a finding of contempt.

While on its face, the 
amended legislation appears 
to favor only the payee-spouse 
who brought the pendente lite 
motion to obtain court-ordered 
support, the new legislation is 
potentially a silver lining for 
the payor-spouse. Consider, 
for example, a pendente lite 
order that treats the pay-

or-spouse harshly based upon 
allegations of imputed income, 
directing the payor to pay be-
yond his or her actual ability 
to pay the sums required. As 
a result, the payor does not 
comply with the pendente lite 
order. Consequently, the pay-
ee’s counsel considers options 
for enforcement, an applica-
tion for contempt among them, 
while payor’s counsel considers 
options for modification of the 
pendente lite order. 

It is well and long-estab-
lished that any perceived ineq-
uities in a pendente lite order 
are best remedied by a speedy 
trial, at which the parties’ fi-
nancial circumstances can be 
thoroughly explored.1 As a re-
sult, modifications of pendente 
lite support awards are rarely 
made, and then only under ex-
igent circumstances.2 Accord-
ingly, a payor-spouse ordered 
to pay pendente lite support 
based upon imputed income, 
for instance, is very often 
caught between the proverbial 
rock and a hard place; namely, 
being financially unable to pay 
the ordered support but legally 
unable to obtain a modifica-
tion of the pendente lite order 
pending the divorce action. 

This conundrum is exac-
erbated by the fact that any 
support arrears which may 
accrue as a result of the pay-
or-spouse’s inability to pay the 
ordered pendente lite support 
obligation may not be forgiven 
by the court. The New York 
State Support Amendment 
Act amended the DRL and the 
Family Court Act to prohibit 
courts from reducing or cancel-
ling any child support arrears 
which have accrued.3 The pur-
pose of these revisions was to 
ensure that the parent obli-
gated to pay child support pur-

suant to an order or judgment 
is “not financially rewarded for 
failing either to pay the order 
or to seek its modification.”4 

Where, in the amended 
DRL legislation which pro-
vides advantage to the payee 
by removing the requirement 
that other enforcement reme-
dies be exhausted before con-
tempt be sought, is the silver 
lining for the payor? It lies in 
the payor’s defense. In order 
to form the basis for a con-
tempt commitment, an appli-
cant must establish, by clear 
and convincing evidence, that 
there was a willful violation of 
a prior court order.5 Indeed, a 
commitment for contempt has 
been held to be unwarranted in 
light of a clear demonstration 
of present financial inability 
to make ordered support pay-
ments.6

Significantly, the Appellate 
Division has held that even 
where there is evidence that 
a payor had the money to pay 
ordered support but refused 
to do so, the issue of the pay-
or’s ability to pay is a crucial 
issue that must be explored in 
depth.7 The appellate courts 
have thus held that adjudging 
a party in contempt without a 
hearing on the issue of willful-
ness is improper.8

The amended legislation 
does not obviate the need, as 
has been established by case 
law, to conduct a hearing on 
the issue of willfulness before 
adjudging the payor-spouse in 
contempt. This hearing on the 
issue of willfulness, that is, the 
ability of the payor-spouse to 
pay the ordered support, is the 
very hearing that is not oth-
erwise available to the payor 
spouse to challenge and modify 
an onerous pendente lite sup-
port order. This hearing, oth-

erwise unavailable, now opens 
the door for the payor-spouse 
to seek modification of the pen-
dente lite order.

While the new legislation 
had every intention of provid-
ing an easier path to enforce-
ment for the payee-spouse, 
in practice, it may have done 
more to help the payor-spouse. 
How else would the payor ob-
tain a review and modification 
of an unfair and onerous pen-
dente lite support order?
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